PROGRAMMATIC AGREEMENT AMONG THE
NATIONAL TELECOMMUNICATIONS AND INFORMATION ADMINISTRATION,
WEST VIRGINIA STATE HISTORIC PRESERVATION OFFICE,
. AND THE WEST VIRGINIA DEPARTMENT OF COMMERCE,
REGARDING THE
MIDDLE MILE BROADBAND PROJECT IN WEST VIRGINIA

This Programmatic Agreement (PA or Agreement) is entered into by and between the National
Telecommunications and Information Administration, an operating bureau of the US.
Department of Commerce (NTIA), the West Virginia Department of Commerce (WV DOC), and
the West Virginia State Historic Preservation Office (SHPO). NTIA, WV DOC, and SHPO are
individually referred to herein as a “Party” and are collectively referred to herein as the “Parties.”

RECITALS

WHEREAS, NTIA is authorized to provide financial assistance in the development of
broadband ' infrastructure under the Broadband Technology Opportunities Program (BTOP)
authorized by the American Recovery and Reinvestment Act (ARRA) (Pub. L. No. 111-5)
(February 17, 2009); and

WHEREAS, on February 12, 2010,"NTIA issued a financial assistance award under the BTOP,
NTIA Award No. NT10BIX5570031, to the Executive Office of the State of West Virginia (WV
DOC as administrator for the Executive Office) for the following purposes (collectively referred
to hereinafter as the “Project™):

1. Improve its core backbone fransport network across West Virginia by constructing a
minimum of 12 new towers (3 in the counties of Roane - Spencer 911; Brooke - Weirton
911, and Greenbrier — Greenbrier 911 in progress plus any additional towers will be
submitted to the SHPO for review as they are identified) and fo community anchor
institutions (the “Project”), each possessing logical termini and independent utility; and

2. Provide redandancy and interconnectivity between the State Capitol, Malden, Wheeling,
PK (Clarksburg) and Flatwoods Centers (Kanawha, Ohio, Harrison, and Braxfon
Counties) using an undetermined number of miles of new fiber; and

3. Provide interconnectivity between the West Virginia University and National Radio
Astronomy Observatory (NRAQ-Green Bank) using an undetermined number of miles of
new fiber; and
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4, Provide support to community anchor institutions, each possessing logical termini and
independent utility supported by Frontier (formerly Verizon and other small companies),
by installing an unspecified number of miles of new aboveground (poles) and/or
underground fiber and, if applicable, any associated new pods/ building/ shelters, etc.
throughout WV. The final plans have not been made public at this time; and

WHEREAS, NTIA has determined that the Project is an undertaking subject to review under
Section 106 of the Nationa) Historic Preservation Act {(NHPA), 16 U.S.C. § 470f, and its
implementing regulations, “Protection of Historic Properties” (36 C.F. R. part 800); and

WHEREAS, under the terms of the Nationwide Programmatic Agreement among the U.S.
Department of Agriculture Rural Ulilities Service, " National Telecommunications and
Information Administration, National Conference of State Historic Preservation Officers and the
Advisory Council on Historic Preservation for the Broadband Technology Opportunities
Program and Broadband Initiatives Program, executed on November 25, 2009 (Attachment 1),
NTIA conducts reviews under 36 C.F. R. §§ 800.3 through 800.7 for BTOP projects post-award,
and

WHEREAS, under a delegation letter issued on August 11, 2009 by NTIA, applicants for
BTOP financial assistance awards are authorized to gather information to identify and evaluate
historic properties and to work with consulting parties to assess effects; and

WHEREAS, NTIA may use the Program Comment for Streamlining Section 106 Review for
Wireless Communication Facilities Construction and Modification Subject to Review Under the
FCC Nationwide Programmatic Agreement (Federal Register 74/223. Page 60280 dated
November 20,2009 in Attachment 2) issued by the Advisory Council on Historic Preservation
(ACHP) to comply with Section 106 for communication facilities construction; and

WHEREAS, NTIA elects to use the Program Comment for tower construction components of
this project, provided that they are using spectrum licensed by the FCC, and therefore NTIA does
not have to consider the effects of these communication facilities construction on historic
properties; and

WHEREAS, WV DOC will submit all communication facility construction components of the
project using spectrum licensed by the FCC for Section 106 review under the FCC Nationwide

- Programmatic Agreement before beginning construction on-these elements;and -

WHEREAS, the FCC requires licensees to compiete the Section 106 process before starting any
type of construction or earth moving activities; and
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WHEREAS, NTIA is considered the lead federal agency for all other aspects of the Project; and

WHEREAS, NTIA is phasing identification and evaluation of historic properties and application
of the criteria of adverse effect in accordance with 36 C.F.R. §§ 800.4(b)(2) and 800.5(a)(3),
respectively; and

WHEREAS, a phased process for compliance with Section 106 is appropriate because, under
the terms and conditions of the NTIA financial assistance award, construction of the project must
be completed no later than three years from the date of the award or WV DOC’s funding under
the award may be adversely impacted; and

WHEREAS, execution of a Programmatic Agreement (PA) is appropriate under 36 CFR. §
800.14(b)(1)(ii) because effects on historic properties cannot be fully determined prior to the
start of construction; and

WHEREAS, WV DOC has participated in consultation and is a Party to this PA; and

WHEREAS, NTIA identified the following tribes as having religious or cultural affiliation with
the Project area: Tuscarora Nation; Cherokee Nation; United Keetoowah Band of Cherokee
Indians, Eastern Band of Cherokee Indians; Seneca-Cayuga Tribe of Oklahoma; Eastern
Shawnee Tribe of Oklahoma; Catawba Indian Nation, Delaware Nation, Delaware Tribe and
Shawnee Tribe; (collectively, the “Tribes™) and the Tribes were provided the opportunity to
participate in the Section 106 process through the FCC Tower Construction Notification System
(FCC TCNS). The Shawnee Tribe responded with a request for more information. NTIA has
coordinated this item with the Tribal Historic Preservation Officers (THPOs) via the FCC TCNS
process (Attachment 3).

WHERFEAS, NTIA has determined that the area of potential effects (APE) for this Project
includes (1) APEs set forth in 2005 NPA for telecommunication towers and (2) all of the right-
of-way (ROW) within which the fiber optic cable will be installed, anchor institutions receiving
a fiber termination box and construction of any new pods/ shelters, or utility buildings; and

NOW THEREFORE, the Parties wish to enter into this PA in order to establish the framework
for a systematic and phased approach to comply with Section 106 of the NHPA as it pertains to
implementation of the Project under the NTIA award.

STIPULATIONS

" The Parties will ensure that the following stipulations are satisfied:
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Professional Qualifications

All work carried out pursuant to this PA shall be conducted by qualified individuals
meeting the Secretary of the Interior’s “Professional Qualifications” for the appropriate
discipline, as set forth in 36 C.F.R. part 61, Appendix A.

All work conducted pursuant to this PA shall be consistent with the Secretary of the
Interior's “Standards and Guidelines for Archacology and Historic Preservation” and
SHPO’s Guidelines for Phase I, II, and IIl Archaeological Investigations and Technical
Report Preparation (2001). |

Identification and Evaluation

WV DOC shall provide SHPO with maps delineating the APE for a Phase I
Atchacology/Cultural Resources survey to identify historic properties that may be present
in the APE, as noted during a file review at the SHPO office. An APE for towers is
defined in the 2005 FCC NPA; fiber areas will be limited to the ROW and other ground
disturbance areas for direct effects and visible area for indirect effects. The individual
APESs can be adjusted in consultation with SHPO.

1. The SHPO will have 15 calendar days from receipt to review and comment on the
APE.

2. If WV DOC does not receive written comments within the 15-day review period,
they will assume concurrence.

3. Should there be an objection, WV DOC, in consultation with NTIA, will consult
with all Parties to resolve the objection. If NTIA determines that consultation will
not likely produce agreement, NTIA will request the ACHP’s comments in
accordance with Stipulation X, Dispute Resolution,

WV DOC shall ensure that a Phase I Archaeology/Architectural Reconnaissance Report
to identify historic properties that could be affected by Project activitics is carried out by
qualified individuals and conducted in accordance with applicable standards as specified
in Stipulation 1.

The report for telecommunication towers, submitted through the FCC, will include a
Phase 1 archacology survey of compound area with access road, wiility corridor,

* temporary ‘construction-equipment storage areas; review ‘of SHPO- files;- submission of -

Form 620; and, where applicable, an assessment of visual effects to any historic buildings
or structures within the view shed of the proposed tower.
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WYV DOC shall ensure that a Phase 1 Archaeology/Archiiectural Reconnaissance Report
to identify historic properties that could be affected by Project activities is carried out by
qualified individuals and conducted in accordance with applicable standards as specified
in Stipulation I. This report for fiber will include a Phase I archacology survey of
ROW/APE area, utility corridor, temporary construction equipment storage ateas; review
of SHPO files; and, where applicable; and an assessment of visual effects to any historic
buildings or structures within the immediate visual APE of the proposed fiber.

At the conclusion of the cultural resources survey, WV DQC shall ensure that a report
discussing the findings is prepared. WV DOC shall forward copies of the
Archzaeology/Cultural Resources report, any required Historic Property Inventory {HPI)
forms, and other related records to NTIA and SHPO for review and comment.

SHPO shall have 30 calendar days from receipt to review the report and the National
Register of Historic Places (NRHP) eligibility of the historic properties that were
indentified, and to provide written comments to WV DOC and to the other Parties

WV DOC shall ensure that comments received on the report within 30 calendar days after
distribution of the report are considered in the development of a revised final report, if
necessary.

If WV DOC does not receive written comments within the 30-day review period, WV
DOC will assume concurrence with the results of the survey and the recommendations of
NRHP eligibility.

If agreement on a property’s NRHP eligibility is reached, the property will be treated
accordingly.

1. If any Party to this PA disagrees with a property’s recommendation of eligibility,
NTIA will consult with such Party or Parties to resolve any objections received
within the 30-day review period.

2. IfNTIA cannot resolve the objection, NTIA will refer the property in question to
the Keeper of the NRHP pursuant to 36 C.F.R. § 800.4 (2), whose decision will be
final.

If WV DOC makes modification to the planned construction of the project, WV DOC

-will provide NTIA the proposed plans via email or-overnight mail,-and-SHPO with the oo

proposed plans via hand delivery.
1. The reviewing Parties will have 15 calendar days from receipt to provide any
written comments on whether the APE should be expanded.
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2. If the reviewing Parties determine that additional work is necessary to identify
and evaluate historic properties, WV DOC shall consult with NTIA and SHPO in
accordance with Stipulations IL. A-D.

A final technical report, if necessary, describing the results of the culture resources
survey shall be prepared in accordance with SHPO’s Guidelines for Phase I, 11, and I
Archacological Investigations and Technical Report Preparation within 1 month of
completion of the survey. WV DOC shall forward copies of the final report to NTIA and
SHPO for review and comment. :
1. SHPO shall have 30 calendar days from receipt to review the report and to
provide written comments to WV DOC and to the other Parties.
2. If WV DOC does not receive written comments within the 30-day review period,
WV DOC will assume concurrence with the final report.

Assessment of Effects

Following determination of eligibility, WV DOC, in consultation with NTIA and SHPO
shall assess the effects of the Project on historic properties eligible for listing or listed in
the National Register of Historic Places and distribute determinations of effect to all
Parties. -
1. The Parties will have 30 calendar days from receipt of such determinations to
provide written comments.
2. “WV DOC shall consider all comments received within that period.

If written objections regarding determination of effect are provided to WV DOC within
the 30-day review period, NTIA will consult with the Parties to resolve such objections.
1. If NTIA cannot resolve the objection(s), NTIA will follow procedures in
Stipulation X, Dispute Resolution.

If WV DOC makes a determination of No Historic Properties Affected or No Adverse
Effect and the Parties concur with the WV DOC assessment of effect, or no objections
are received within the 30-day review period, WV DOC may proceed.

If WV DOC, through consultation with SHPO, determines that an effect will be adverse,
WV DOC will evaluate alternatives to avoid or minimize the adverse effect in

If WV DOC, in consultation with NTIA and SHPO, determines that the adverse effect
cannot be avoided, NTIA shall follow the procedures desctibed in Stipulation 1V,
Resolution of Adverse Effects.
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IV. Resolution of Adverse Effects

A, The preferred treatment for all historic properties is avoidance of effects by the Project.
WV DOC, in consultation with NTIA and SHPO, shall, to the extent practicable, avoid
effects to historic properties either through Project design changes, use of temporary
fences or barricades during construction, or other measures that will protect historic
properties.

B. When WV DOC determines that complete avoidance of effects to historic properties is
not practicable, WV DOC, in consuitation with NTIA and SHPO shall explore ways to
reduce the extent of the adverse effects including preservation in place of historic
properties through partial avoidance of the property or the protection of historic
properties against impacts by Project-related activities in close proximity to the property.
WV DOC will consider decreasing the height of any proposed tower when possible to
alleviate adverse visual effect.

C. When WV DOC, in consultation with NTIA and SHPO, determines that project activities
will have an adverse effect on an historic property and that avoidance or in place
preservation is not feasible, NTIA shall ensure that WV DOC prepares a treatment plan
that will address the effects of the Project on historic properties.

I. The treatment plan will identify the nature of the effects to historic properties and
describe the strategies to avoid, minimize, or mitigate those effects.

2. The treatment plan will be consistent with the Seccretary of the Interior’s
Standards for the Treatment of Historic Properties, the Secretary of the Interior’s
Standards and Guidelines for Archeology and Historic Preservation, the Advisory
Council on Historic Preservation’s Treatment of Archeological Properties: A
Handbook; 36 C.F.R. § 800.13, Post-Review Discoveries; and SHPO’s Guidelines
for Phase 1, II, and Il Archaeological Investigations and Technical Report
Preparation, and in so doing will incorporate provisions for monitoring and
discoveries.

D. WV DOC will provide the treatment plan to NTIA and SHPO for review and request
comments on the adequacy of the proposed measures.
1. SHPO will have 30 calendar days from recelpt t0 review and to prowde written
- - -comments with respect to the treatment plan
2. If WV DOC does not receive written comments within the 30-day review period,
then WV DOC will assume concurrence with the treatment pian.
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E. If WV DOC receives written comments on the proposed treatment plan, NTIA shall
ensure that WV DOC revises the treatment plan to address comments or
recommendations to the extent that it is feasible.

1. IFNTIA does not agree with the comments or if another Party or Parties do not
agree with the proposed treatment plan, NTIA will request the ACHP’s comments
in accordance with Stipulation X, Dispute Resolution.

E, The treatment plan will be implemented by way of a Memorandum of Agreement entered
into by NTIA, WV DOC, and SHPO pursuant to 36 CFR. § 800.6(b) prior to the
commencement of construction activities that may affect the historic property addressed
in the plan.

V. Authorization of Construction

Upon the acceptance of the preliminary cultural resources survey report by SHPO described in
Stipulation I, the NTIA may, at its discretion, and pending compliance with all other applicable
laws and regulations, authorize WV DOC to begin construction where there are no historic
properties eligible for inclusion or listed in the NRHP, or where all effects to properties eligible
for inclusion in the NRHP will be avoided. NTIA’s authorization to begin construction activities
shall be provided to WV DOC in writing, with a copy to the SHPO. Such authorization shall not
preclude consideration of alternatives for treating historic properties in other scgments of the
Project.

VI.  Monitoring

WV DOC will plan for monitoring activities as an integral element of the process of
identification and assessment of effects when WV DOC determines that the construction of hand
holes for access points to facilities for splice enclosures and service drops will need to be placed
in previously undisturbed land outside of the ROW. Monitoring will be conducted in
conformance with Part 36 C.F.R. part 800, to assure NRHP-cligible historic buildings are
avoided by at least 50 feet.

VI. Curation

A. Al materials resulting from work carried out pursuant to this PA shall be curated in

- - accordance-with—36 - C.F.R. part 79 -and- SHPO’s- Guidelines for ‘Phase I;-1E and-H oo

Archaeclogical Investigations and Technical Report Preparation,

B.  For collections from private lands, WV DOC wiil encourage the private landowner to
donate collections to an approved curation facility (Grave Creek Mound Archaeology
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Complex). If the private landowner requests the return of collections resulting from
archaeological investigations, WV DOC shall provide the collections, excluding from the
collection any human remains and/or associated funerary objects, to the landowner. -

Post-Review Discoveries

If previously undocumented historic properties are discovered during construction, all
surface-disturbing activities within 100 feet of the discovery shall immediately cease and
measures shall be taken to protect the property.
1. WV DOC shall notify NTIA and SHPO of the dascovery within 24 hours.
2. If in consultation, the Parties determine that the propetty is eligible for inclusion
in the NRHP, the terms of this PA shall apply and the procedures described in
Stipuiations IT and 1 shali be followed.

If human remains and/or funerary objects are discovered on state or private land, all
surface-disturbing activities within 100 feet of this discovery shall immediately cease and
measures shall be taken to protect the remains. Local law enforcement and the Office of
the Medical Investigator shall be notified and the process set forth in 43 C.F.R. part 10
and WVAC § 29-1-8a shall be followed.

Administrative

All submissions to SHPO will be identified as a “Stimulus Broadband Project (Grantee
(#2762)” to alert SHPO staff of its priority status.

Dispute Resolution

Should any Party provide written objections to any plans, documents, or reports required
under the terms of this PA within 30 calendar days after receipt, WV DOC, in
consultation with NTIA, shali consult with the objecting Party to resolve the objection.
1. IfNTIA determines that the objection cannot be resolved, NTIA shall forward all
documentation relevant to the dispute to the ACHP.
2. After receipt of all pertinent documentation, ACHP will furnish NTIA with its
comments and recommendations within the time periods provided for under 36
C.F.R. part 800, which WV DOC will take into account in rcachmg a final
- decision regarding the dispute, within: -
a. 30 calendar days for disputes ralsed_ under Stipulatlons IT A and F,
pursuant to 36 C.F.R. § 800.4(d)(1)iv).
b. 15 calendar days for disputes raised under Stipulation I1[ C, pursuant to 36
CF.R. § 800.5(c)(3)(i). The ACHP may extend this period by an
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additional 15 calendar days at its discretion, in which case it will notify
NTIA.
¢. 45 calendar days for disputes raised under Stipulation IV E, pursuant to 36

C.F.R. § 800.7(c)(2).
Any recommendation or comment provided by the ACHP will be understood to pertain
only to the subject of the dispute. The responsibility of WV DOC to carry out ail actions
under this Agreement that are not the subject of the dispute will remain unchanged and in
full force and effect.

Amendments and Additional Federal Parties

This Agreement may be amended when such amendment is agreed to in writing by all the
Parties. The amendment will be effective as of the date that it is executed by all of the
Parties.

Any other federal agency that becomes involved in this project through funding, permit,
license, or other activity requiring a Section 106 review pursuant to 36 C.F.R. part 300
may partially satisfy the requirements of Section 106 by becoming a Party to this
Agreement. In such a case, the federal agency may become a Party to this Agreement
after such agency notifies the ACHP and the SHPO of their intent to become a Party.

Effective Date, Term of Agreement and Withdrawal of a Party

This Agreement shall become effective upon the signatures of all the Parties’ authorized
representatives and shall continue in effect until the earlier of: (i) completion of the
Project and closcout of the NIST award; or (ii) three (3) years, unless otherwise extended
by written agreement of the Parties” authorized representatives.

A Party may withdraw from this Agreement upon thirty (30) calendar days written notice
to the other Parties, provided that the Parties will consult during the period prior to
withdrawal to seek agrecment on any amendments or other actions that would avoid the
withdrawal.

This Agreement may be terminated prior to the completion of Project construction upon
the written agreement of all the Parties® authorized representatives. In the event of the

“withdrawal of NTIA, WV DOC, or SHPQ, or in the event of the termination of the e

Agreement, NTIA and WV DOC will comply with 36 C.F.R. part 800, including but not
limited to §§ 800.3 through 800.6, with regard to any and all individual undertakings
covered by this PA.
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Xill. Anti-Deficiency Act

NTIA’s obligations under this PA are subject to the availability of appropriated funds, and the
stipulations of this PA are subject to the provisions of the Anti-Deficiency Act. NTIA will make
reasonable and good faith efforts io secure the necessary funds to implement this PA in its
enfirety. If compliance with the Anti-Deficiency Act alters or impairs NTIA’s ability to
implement the stipulations of this Agreement, NTIA shall consult with the Parties in accordance
with the amendment and termination procedures found in Stipulations X1 and XIf of this PA.

X1V. Primary Points of Contact

A list of the names and contact information for each Party’s primary POC is provided
below:

NTIA

Jill A. Dowling (NTIA, US DOC)
Federal Preservation Officer

U.S. Department of Commerce
H.C. Hoover Bldg. Room 1036
1401 Constitution Avenue, NW
Washington, DC 20230
202-482-4456 (0O)

202-501-8009 (F)
JDowling@doc.gov

Kelley M Goes, Cabinet Secretary — Administrator for Governor Manchin
WV Dept. of Commerce (WV DOC)

Joan Knight, Asst.

1900 Kanawha Blvd., E

Bldg. 6, Room 525

Charleston, WV 25305

304-558-2234 (0) ,

304-558-1189 (F)

Kelley.M.Goes@wv.gov or Joan E Knight@wv.gov

. Susan M. Pierce — Deputy State Historic Preservation OFFICer e

WV Division of Culture and History (SHPO)
The Culiure Center

1900 Kanawha Blvd. East

Charleston, WV 25305-0300

304-558-0240 (O)
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susan.m.pierce(@wy.cov

Michael L. Todorovich — Administrator for Secretary Goes
COOP Planner

Deputy I3-Continuity

304-561-6675 (O)

304-549-3024 (Cell)

michael todorovich@ng.army.mil

Teresa A. Schuller, LRS — Consultant

RPM Engineers, Inc,

400 Tracy Way, Suite 200, Charleston, WV 25311
304-345-6712 (Q)

304- 345-6714 (F)

304- 415-9184 (cell)

tschuller@rpmengingers.com

XV. Administrative Provisions

For purposes of this Agreement, facsimile and electronic signatures of authorized representatives

of the Patties, including such signatures in counterparts, are acceptable.

XV Satisfaction of Section 106 Responsibilities

Execution and full implementation of this Agreement evidences that NTIA has satisfied its

Section 106 responsibilities for all individual actions of this Project.

IN WITNESS WHEREOF, the Parties’ authorized representatives have executed this

Agreement as of the date indicated below.
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SIGNATORY PARTIES

Natioqai elecormuunications Mfprmation Administration '
'.... N A e Date: 61/946( 1

; Director of Chfipliance and Audits
Broadband Technology Opportunities Program

WYV Department of Commerce

ﬁw/ Date:___7/2 3_//0

es, Cablnet Selgretary — Administrator for Governor Manchin

WV e Historir_T;‘va -@ ice
LA AAAL_ W Date: ?/‘93'//0

. <, . .
Syﬁ’l Pierce, Deputy State Historic Preservation Officer

Kelley M
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Attachment 1
Nationwide Programmatic Agreement
dated 25 November 2009
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PROGRAMMATIC AGREEMENT AMONG
THE U.S. DEPARTMENT OF AGRICULTURE RURAL UTILITIES SERVICE,
NATIONAL TELECOMMUNICATIONS AND INFORMATION ADMINISTRATION,
NATIONAL CONFERENGE OF STATE HISTORIC PRESERVATION OFFICERS, AND
THE ADVISORY COUNGIL ON HISTORIC PRESERVATION
FOR THE BROADBAND TECHNOLOGY OPPORTUNITIES PROGRAM AND
BROADBAND INITIATIVES PROGRAM

WHEREAS, the American Recovery and Relnvestrent Act (ARRA) appropriated $7.2
hillion in Joang and grants for the Dapartment of Agricuiture’s Rural Utilities Service
(RUS) and the Depariment of Commerce’s National Telecommunications and
Information Administration (NTIA) to bring broadband service to un-served and
undsrserved communities across Amarica; and

WHEREAS, NTIA, in implementing the Broadband Technology Opportunities Program
(BTOP), will award $4.7 billion in grants to expand public computer capacily, encourage
sustainable adoption of broadband service and deploy broadband infrastructure to
unserved and underserved areas; and

WHEREAS, RUS, in implamenting the Broadband initiatives Program (BIP), will award
$2.7 billion in loan and loan-grant combinafions fo support broadband deployment in
rural communities; and

WHEREAS, RUS and NTIA have determined that projects receiving financiat assistance
under BIP or BTOP (BiP/BTOP undertakings) are undertakings subject to review under
Section 108 of the National Historic Preservation Act, 16 U.S.C. 470f, and ifs
implementing regulations under 36 CFR part 800 {Section 108); and

WHEREAS, given the schedule for obfigation, RUS and NTIA will make awards prior to
the concjusion of Section 106 review; and

WHEREAS, as a consequence, the BIP/BTOP undertakings submitted to State Historic
Preservation Officers (SHPOs), Indian tribes, and other consulting parties for Section

" 108 review will be limited to those that have been awarded BIP/BTOP funding, rather
{han more speculative undertakings;

WHEREAS, the fiming of awards and completion of Section 108 review Is a depariure
from the normat Section 106 process as set forth in 38 CFR §§ 800.3 through 800.7; and

WHEREAS, RUS and NTIA have delegated authority to their applicants to initiate
consultation in accordance with 36 CFR § 800.2(c)(4); and :

. WHEREAS, RUS and NTIA have consulted to execute this Programmatic Agreement .

{PA) pursuant to 36 CFR § 800.14{b); and

WHEREAS, RUS and NTIA initiatad government-io-government consultation with Indian
fribes for BIP and BTOP undertakings by leiter dated September 23, 200%; and



NOW, THEREFORE, RUS, NTIA, the National Conference of State Historic Preservation
Officers (NCSHPO), and the Advisory Council on Historic Preservation (ACHP) agree
that RUS and NTIA will comply with the provisions of this PA in order lo take Into
account the effects of these undertakings on historic properties and afford the ACHP an
opportunity to comment. :

STIPULATIONS

RUS and NTIA wilt ensure that the following stipulations are carried out:

. AWARD CONDITIONS

RUS and NTIA may make awards for BIP/BTOP underiakings prior to completion
of Section 106 review so long as RUS and NTIA:

A. Condition financial assistance awarded under BIP/BTOP on compietion of the
Section 108 review in accordance with 36 CFR Part 800, RUS and NTIA will
attach special award conditions to such awards to ensure that federal funds

* are not released, and ground disturbing actlvities are not commenced, for
BIP/BTOP undertakings prior to the completion of Section 108 review by RUS
and NTIA In accordance with 36 CFR §§ 800.3 through 800.7, or 36 CFR §
800.8(c), or an applicable aliernative under 36 CFR § 800.14;

B. Retain the abifity to withdraw BIP/BTOP awards for an undertaking untit
completion of its Section 106 review;

C. Require applicants to initiate Section 106 consultation no later than ninety
{00) calendar days after the announcement of their awards;

D. Encourage the applicants to design their projecis to avoid historic properties;

E. As part of the condition to not commence ground disturbing activities until
completion of Section 106 review, advise the applicants in writing about the
applicability of Section 110(k) of the National Historic Preservation Act. For
purposes of this PA, "ground disturbing activities" are defined as project-
related site preparation or construction actions that affect the surface and/or
subsurface, Including, but not limited to, tree stump grinding or stump pulling,
grading, excavation, filling, soll or rock removal, or blasting; and

£. Within ninety {90} calendar days of the execution of this PA, provide
applicants with guidance on Section 108 compliance and the name and
contact information to paople al their respective agencies who will ke

. -responsible for answering their questions on Section 106 complianCe. ..

i, ACHP INVOLVEMENT IN REGULAR SECTION 108 REVIEWS

If RUSINTIA decide to comply with Section 108 for a BIP/BTOP undertaking by using
the regular process under 36 CFR §§ 800.3 through 800.7, RUS/NTIA will not nsed
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to notify the ACHP about adverss effects findings under 36 CFR § 800.6(2)(1}). The
AGHP will stilt retain the ability to join consuiltation under 36 CFR § 800.6 at its own
initiative, including in response to a request for ACHP participation by SHPO/Tribal
Mistoric Preservation Office (THPO), Indian iribe, Native Hawaiian organizations,
NTIA or RUS.

1. BIP/BTOP UNDERTAKINGS NOT SUBJECT TO SECTION 106 REVIEW

RUS and NTIA do not need to take into account the effects of the following
componants of BIP/BTOP undertakings on historic properties:

A. Broadband over existing power lines'; and

B. Sustainable broadband adaption® projects such as educational efforts,
awareness, tralning, equipment purchase, or support.

If a BIP/BTOP underiaking is made up solely of these compoenents, then the entire
undertaking will be exempt from Saction 108 review. P

V. AMENDMENT

This PA may be amended when such an amendment is agreed to in writing by all
signatories. The amendment will be effective on the date it is executed by all of the
signatories.

V. TERMINATION

If any signatory to this PA determines that its terms will not or cannot be carried out,
that party shall immediately consult with the other sighatories to attsmpt to develop
an amendment in accordance with Stipulation IV. If within thirly (30) calendar days
an amendment has not been executed, any signatory may terminate this PA upon
written nolification to the other signatories. . i

Once the PA Is terminated, RUS and NTIA must either (a) execute another PA
pursuant to 36 CFR § 800.14(b} or (b) procead in accordance with 36 CFR §§ 800.3
through 800.7, or an applicable aitemate process under 36 CFR § 800.14. The RUS
and NTIA shall notify the signatories as to the course of action they will pursue.

Vi. DURATION

_‘!‘hls PA will be considered in full force and effect untll September 30, 2013.

1 plaase see the FOG's information avaifable regarding Broadband Over Powerlines (BPL):
Upiiwln b . fob=
Sustainable Broadband Adaplion {SBA} Is & component of the BTOP grant program, plaase see referencas at:
iy atla. o i i) A 030769.00f, page 33114, and
mm:imm.broadbandugagowgrggggmlons}_gy_s_t_gmgpmleggggﬁguQ:.‘m,:;d_t for {urther information. Exemptions would not
extend lo any projecis that would engage in construclion or any ground-distutbing activities.
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Execution of this PA and implementalion of its terms evidence that RUS and NTiA have
taken into account the effects of BIP/BTOP undertakings on historic propertles and
afforded the ACHP an opporiunily to comment on them.
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Cancer Control, National Instifutes of Health,

Dated: November 16, 2008,
Jennifisr Spanth,
Dirgctar, Office of Federcl Advisory
Committee Policy.
[FR Doc. E9-270849 Filed 11-19-00; 8:45 am}
BRMNG GODE 4130-01-P

ABVISORY COUNCIL ON HISTORIC
PRESERVATION

Motlce of Program Coamment for the
Rural Utliltles Service, the Natlonal
Telecommunications and Information
Administration, and the Fatlorat
Emergency Management Agsnsy To
Avold Duplicative Sacilon 106 Raviews
for Wireless Communication Facilitles
Construction and Moditication

AGENCY: Advisory Council on Historic
Preservation.

AcTion: The Advisory Council on
Historic Preservation haa issued a
Program Comment for the Rural Utilitios
Searvice, the Nalional
Telecommunications and Information
Administration, and the Federal
Emergency Management Agency to
avoid duplicative Saction 106 raviews
for wireless communication facilities
construction and modification.

summary: The Advisory Councii on
Historic Preservation has issued a
Progeam Gormment for the Rural Utilities
Service, the Nationsl
Telecommunications and Information
Administration, and the Faderal
Emergency Manegament Agency to
roliove them of the need to conduct
duplicate reviews under Section 106 of
the National Historic Preservation Act
when these agencies assist a
telscommunications project that is
exempt from, or subject to, Section 106
review by the Federal Communications
Commission undar existing nationwide
programmatic Agresments.

pATES: The Program Comment went into
eifect on October 23, 2009.

ADDRESSES!: Address all questions
concerning the Program Comment to
Blythe Semwer, Oflice of Federal
Agency Programs, Advisory Council on
Histeoric Preservation, 1100
Pennsylvania Avenua, NW.,, Suite 803,

“‘Washington, DC 20004. Fax (202) 808~

8647, You may submit electronic
questions to: bseimnmer@achp.gov.
FOR FURTHER INFORMATION CONTACT!
Blythe Semmer, (202) 806 8552,
hsammaer@achp.gov.

SUPPLEMENTARY INFORMATION: Section
106 of the National Historic
Preservation Act requires Federal

sgencies to consider the effects of their
undertakings on historic properties and
to provide the Advisory Council on
Historic Preservation (ACHP) a
reasonable opportunity to comment
with regerd to such undertakings, The
ACHP has issued the regulations that set
forth the process through which Federat
agencies comply with these duties.
Those regulations are codified under 38
CPR part 600 (Section 106 zegulations)

Under Section 800.14{e) of those
Tegulations, agencies can request the
ACHP to provide & “Program Comment™
on a particular category of undertakings
in lien of conducting individual reviews
of sach individual undertaking under
such cabegory, as set forth in 36 CER
500.3 through 800.7. An agency can
meet its Ssction 106 responsibilities
with ragard to the effects of particular
aspects of those undextakings by faking
into account ACHF's Program Comment
and following the steps set forth in that
commsnt.

1. Background

The ACHP has fssued a Program
Cearument to the U.S. Department of
Agriculture Rural Utilities Servics
{RUS), the 1.8, Department of
Commerce National
Telecommunications and Information
Administration (NTIA), and the Fadaral
Emergency Menagement Agency
{FEMA) to relieve them from canducting
duplicate reviews under Section 106 of
the National Historic Preservation Act
when these agencies assista
telecommunications projact subject to
Section 106 review by the Federal
Communications Commiaston (FCG).
The ACHP membarship votad in favor
of iesuing the Program Comment via an
unassembled vote on QOctober 23, 2009,

The American Recavery and

‘Reinvestment Act (ARRA) provides

NTIA end RUS with $7.2 billion to
expand access to broadband services in
the United States. NTIA will implement
the Broadband Technology
Opportunities Program (BTOP), which
will award grants to expand public
computer capacity, eneourage
sustaineble adoption of hroadband of
‘broadband service, and deploy
broadband infrasteucture to unserved
and wnderserved areas. RUS, through itz
Broadband Initiatives Program {BIP),

will use loan and grant combinations to

support broadband deployment in sural

ars4s.

Broadband deployment can include
the construction and placement of
communication towers and antennas.
Somgs of those towers and antennas are
also regulated by the ¥CG, and therefore
undergo, or are exempted frora, Ssction
106 review under the Nationwide

Programmatic Agreament for Review of
Effect on Historic Properties for Certain
Undertakings Approved by the FCC and
the Nationwide Prograramatic
Agreament for the Collacation of
Wireless Antennas [FCC NPAs). RUS,
NTIA, or FEMA will be zelieved by the
Program Comment of the need to
condunt & separats Saction 106 review
for undartakings subject to review under
the FOC NPAs.

The ACHP took steps to infonn the
public and stekeholders ebout the
proposed Program Comment, including
an e-mait distribution, posting on the
agency Web site, and a notice published
in the Federal Register, ACHT also sent
a lattar to the Indian tribal leaders
raquesting their comments on the
Program Comment, Public comments
resulting from the Saptember 17, 2009
public notiee in the Federal Register {74
ER 47807-47800) were received by the
ACHP by Octobur 8, 2009,

Varloiis substantive comuments from
the ﬂ;;ublic were received and considered
by the ACHP, as noted below.

FEMA requested inclusion in the
provistons of the Program Comment
given that its grant programs provide
funding for emergency communications
facilities that are elso subjact to review
by FCC under the FCC NPAs, FEMA's
request would notf expand the lypes of
undertakings covered by the Program
Comment, so FEMA has baen added to
the Program Commant,

Two comments cbjected ta how teibal
consultation appeered to have been
coordinated for the Program Comment,
but the characterization of sarly
coordination with intertribal
organizations by RUS and NTIA priox to
the agencies’ formal request to the
ACHP did not constitute AGHP's tribal
consultation on this program
afternative.

Two comments expressed concern.
about how State and Tribal Historic
Preservation Officers {SHPOs and
THPOSs) and Indian tribes will be
notified when the Program Comment is
applied. SHPOs end THPOs and Indian
tribes will be notified according to the
regular FCC NPAs review processes.
There is no change to the FCCNPAs
pracedures.

Two comments expressad objections
or concernie about the FCC NPAs and

two comments expressed positiveviews

on the functioning of the FCG NP As.
Nothing in the Program Commennt will
alter the FCG NPAs, but these comments
will be referred to FGG for thelr
constderation on the operation of their
NPAs. One comment exprassed
concerns about lowers that may have
beer constructed before undergoing a
Section 108 review. The Program




Federal Register/Vol. 74, No. 228/Friday, November 20, 2009/ Notices

60281

Comment deals with the construction of
towers and collocation on existing
towers. 1t does not address or affect pre-
axisting Section 106 issues. Those
issuss shonld be referred 1o the FCC.

Four comments expressed support for
the efficiencies the Program Comment
will offer in Section 106 reviews.

Two comments offered viswaona
concept plan for a nationwids
programmatic agreemont circulated
sgparately by RUS and NTIA. Those
coraments will bs considered in the
context of that program initiative.

The Colorado Historical Society
roquested clarification about the 6-year
tarm of the Program Comment. This
time periad recognizes that ARRA-
assisted communications facilities
construction may be ongoing for several
years. Tho ACHP and others will ba sble
to reevaluate the Program Comment,
and whether to extend its duration prior
to the conclusion of those 6 years.

The Texas Historical Commission
questioned what would happen should
an FCC NPA Section 108 review ylold
a finding of adverse effect within a
larger RUS or NTIA undertaking of
muitiple components, As explicitly
stated in the Program Comment, RUS,
NTiA, or FEMA will be eonducting its
own Section 108 review for the larger
undertaking, but will not have to
consider the effocts of the FCC-regulated
component of that larger undertaking,
RUS, NTiA, or FEMA will make effect
daterminations based on the non-tower
components of the undertaking. Since it
is possible that the larger undertaking
may not be able to proceed until the
FCC review of the tower component has
‘conciuded, it is expacted that RUS,
NTIA, FEMA, and the FCC will
coordinate their review efforts
accordingiy and keep consulting parties
appraised.

11, Final Text of the Program Conument

The text of the fssusd Program
Comment is included below:

Frogram Conunent for Streamlining
Section 106 Raeview for Wireless
Communication Facilities Conslruction and
Modifieation Subjsct to Review Under the
FOC Nationwide Programmatic Agreement
andfor the Nationwise Programmatic
Agreentent for the Collocation of Wireless
Antenmnas.

‘¥ Backgroumd oo

The Rural Utilities Servico (RUS), the
Natienat Telecommunications and
Information Adminisiration (NTIA}, and the
Fedoral Emergency Management. Agency
(FEMA) provido financial assistance to
applicants for various undertakings,
including broadbend deployment, which can
Involve the construction and placement of
communications towers and antennas, RUS,

NTIA, end FEMA must therefore comply
with Section 106 of the Mational Historie
Preservation Act, 16 U.S.C. §70f, and iis
implementing regulations at 36 CFR part 800
(Section 106) fur these undertakings. Some of
those communications towers and antenngs
are also tegulated by the Foderal
Compmunications Commission {(FCC), snd
therefore underge, or are exempted from,
Seclion 106 roview under the Nationwide
Programmatic Agresment for Reviow of
Effocts on Historic Properties for Certain
Undertakings Approved hy the FCC {FCC
Nationwigde PA] and the Nallonwide
Programmatic Agresment for the Collocation
of Wirclass Antennas (FCC Collocation PA).
‘Fhe FOC Nationwide PA was executed by the
FCC, the Advisory Councll on Historic
Presorvation (ACHP), and the National
Canference of State Historic Preservation
QOfficees {NCSHPO]) on October &, 2004, The
FCC Collocation PA was execuled by the
FCC, ACHP, and NCSHPO on harch 10,
2001. The undertakings addressed by the
FCC Nationwida PA primarily include the
construction and modification of
communication towors. The undortakings
addressad by the FCC Collocation PA facluds
ths collecation of communieations
equipment on existing structures and towers.

*fhis Program Comment js intended to
stroarnline Scction 106 roview of the
construction and modification of
communication towers and antennas for
which FCC and RUS, NTIA, or FEMA share
Section 108 responsibility.

Nothing in this Program Couunent alters or
modifies the FCC Nationwide PA or the FCG
Collocation PA, or imposes Section 106
responsibilities on the FCC for elements of 8
RUS, NTIA, or FEMA nndesiaking that are
unrelsted 1o a communications factlity
within the FCC's jurisdiction or ave beyond
the scope of the FCC Nationwide PA.

11, Establishmant and Authority

‘This Program Comment was issued by the
ACHP on October 23, 2008 pursuant 0 38
CFR 300.14(¢).

ITL. Date of Effect

This Progiram Comment went into effect on
Qctober 23, 2009,

IV, Use of This Program Comment To
Comply With Sectlon 106 for the Effects of
Facilities Construction or Medification
Reviewed Under the FCC Nationwide PA
and/or the FCC Collocation PA

RUS, NTIA and FEMA will not need to
comply with Section 208 with regazd to the
eoffects of communication facilities
construclion or modification thet hes either
undergone or will vndergo Section 108
reviow, or is exempt from Section 106
review, by the FCC under the FCG

. Nationwide PA and/or the FCG Collogation

PA. For purposes of Lhis program comment,
review vnder the FCC Nationwide PA means
the historic praservation roview thet is
necessary to completa the FCC's Section 106
responsibility for an undertakiog that is
subject to the FCC Nationwide PA.

When an RUS, NTIA, or FEMA
wadertaking inciudss both communications
facilities constawction or modification
coverad by the FCC Nationsvide PA or

Collocation PA and components in addition
10 such communication farilitles
construction or modification, RUS, NTIA, or
FEMA, as applicable, will comply with
Section 106 in accordance with the process
set forth st 36 CFR 800.3 through 890.7, or
36 CFR 800.8(c), or anether applceble
alternate procedure undsr 36 GFR 800,14, but
will not have to consider the effects of the
communication facilities construction or
modiflcation eompanent of the undertoking
on histeric properties, Whensver RUS, NTIA,
or FEMA uses this Program Comment for
such undertakings, RUS, NTIA or FEMA will
apprice the ralevant Stete Historic
Presarvation Officer [SHPO) or Tribal
Historic Preservation Officer [THPQ) of the
use of this Program Comment for the relevant
communication faeilitivs conslrction or
medification component.

V. Amendment

The AGHP may amend this Program
Comment after consulting with FCC, RUS,
NTIA, FEMA, and other parties as
apsmpriate, end publishing notive in the
Faderal Register to thet effect.

VL. Sunsot Clause

This Progrem Comntent will terminate on
Ssptember 30, 2015, unless it is amendad o
extend the patiod in which it s in effect.
VI Texmination

The ACHP may terminate this Program
Comment by publication of a notice in the
Federal Register thirty {30) days hafore the
termination takes effect.

Authority: 36 CFR 800.14{e).
Dated: November 19, 2009,
Reid Nelson,
Acting Executive Direcior.
{#R Doc, E9-27798 Filed 11-10-00; 8:45 am]
PILLRG CODE 4310-K6-&

DEPARTMENT OF HOMELAND
SECURITY

Customs and Border Protection

Agency Information Collection
Activities: Viea Walver Program Carrier
Agreement (Form 1-775)

AGENGY: [1.5. Customs and Border
Protection (CBP}, Department of
Homsland Security.

ACTION: 80-Day notice and request for
comments; Revision of an axisting
infermation collection: 1651-0110.

“§UMEARY: As part of its contimibig effert

te reduce paperwork and respondent
bueden, CBP invites the general public
and other Federal agencies (o comment
on the Visa Watver Program Carrier
Agresment (Form F-775). This request
for comment is being made pursuant to
the Paperwork Reduction Act of 1995
(Pub. L. 104-13; 44 U.5.C. 3505(c)(2)}.
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NTIA is using the FCC automated Tower Construction Notification System to notify tribes of
projects that have received BTOP grant awards. A description of this process is as follows:

The FCC's Tower Construction Notification System (TCNS) is a voluntary automated system developed by
the FCC to facilitate licensees, applicants and private tower constructors’ identification of and early
communication with all federally-recognized Indian Tribes, including Alaska Native Villages, Native
Hawalian Organizations, and State Historic Preservation Officers. NTIA and RUS have arranged to
participate in the TCNS in order to facifitate and expedite outreach to the 565 federally recognized
Indian tribes and other Native American groups.

Tribes identify thelr geographic area of interest and therefore receive only those notices of projects that
fall with that specified area. For NTIA BTOP projects, the project descriptions are entered by NTIA into
the automated TCNS system. When a tribe is interested in receiving more information on a specific
project, they respond via e-mail through the TCNS to NTIA. At that time, NTIA through established
government to government protocol puts the grantee in touch with the tribe that requested more
information In order to complete the consultation process,




